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Court of Appeals of the District of Columbia. 


No. 3435. 

Peter Loftus, Plaintiff in Error, 

vs. 

District of Columbia. 


1 United States of America, ss ; 

The President of the United States to the Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, plaintiff, and Peter Loftus, defendant 
Information No. 558,646 a manifest error hath happened, to the 
great damage of the said defendant as by his complaint appears. 
We being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together with this 
writ, 80 that you have the same in the said Court of Appeals, at 
Washington, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error, what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 29th day of July, in the year of our Lord 
one thousand nine hundred and twenty. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by— 

CHARLES H. ROBB, 

Associate Justice of the Court of Appeals 
of the District of Columbia. 

[Endorsed:] Filed Jul- 29, 1920. F. A. Sebring, Clerk Police 
Court D. C. 
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PETER LOFT US VS. DISTRICT OF COLUMBIA; 


2 In the Police Court of the District of Columbia, December 

Term, 1918. 

No. 558,646. 

District of Columbia 
vs. 

Peter Loftus. 

Information for Selling Alcoholic Liquor, Keeping Alcoholic Liquor 

for Sale. 

Be it remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in tin* above entitled cause, to wit: 

December 26, 1618. 

Information tiled. 

Recognizance in the sum of $1,006 entered into to appear in the 
Police Court District of Columbia. Austin Loftus, Surety. 

Plea not gui-ty entered. Jury trial demanded. 

December 23, 1918. 

Petition to return whiskv tiled. 

* 

June 15, 1920. 

Plea of not guilty withdrawn. 

Motion to quash information filed. Demurrer filed. 

Motion to quash information and demurrer argued and overruled. 
Verdict guilty. Judgment guilty. Defendant gives notice of 
filing a motion for a new trial and intention to apply to the Court of 
Appeals for a writ of error. Defendant enlarged on subsisting bond. 

June 16, 1920. 

Motion for a new trial filed. 

June 30, 1920. 

Motion for new trial overruled. 

Julv 15, 1920. 

Sentence to be committed to the Washington Asylum and Jail 
for the term of Sixty days, and, in addition to pay a fine of five hun¬ 
dred dollars, and, in default to be committed to the Washington 
Asvlum and Jail for the term of Sixty davs. 
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3 Recognizance in the sum of one thousand dollars entered 
into on writ of error to Court of Appeals D. C., upon the con¬ 
dition that upon the event of the denial of the application of the 
writ of error, the defendant will, within five days next after the 
expiration of ten days appear in Police Court and abide by and per¬ 
form its judgment, and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. Michael Morris, Surety. 

Exceptions taken to rulings of Court on matters of law and notice 
given by defendant in open court, at the time of said rulings, of his 
intention to apply to a Justice of the Court of Appeals of the District 
of Columbia for a writ of error. 

Julv 19, 1920. 

Bill of exceptions presented, signed, sealed, settled and filed. 

Julv 29, 1920. 

Mandate received from the Court of Appeals. 

August 10, 1920. 

Copy of record and proceedings in thais cas- together with writ 
of error transmitted to the Court of Appeals in obedience to said writ. 

4 In the Police Court of the District of Columbia, in the United 

States Branch. 

No. 224,068. 

United States 
vs. 

Peter Loftus. 

Petition to Return Whiskey. 

Now comes the defendant and states that he is a citizen and a 
resident of the District of Columbia and that he resides and lives in 
and occupies a home at 1359 Monroe Street, Northwest Washing¬ 
ton, in said District. 

That on the 19th day of December 1918, certain Officers of the 
Government, whose names are to the defendant unknown, unlaw¬ 
fully and without warrant or authority so to do, entered the home 
of the defendant and seized all the whisky of the defendant in the 
said home and this in violation of the fourth and fifth Amendments 
to the Constitution of the United States; 

That the said Officers of the Government of the United States in 
whose name the above cause is filed, took the above described prop¬ 
erty into their possession and held the same, claiming the right to 
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use it as evidence in this cause, and have failed and refused to return 
to the defendant the same, to wit; 160 qts. of whiskey of the valuse 
of $56.00; that the said property is beihg unlawfull- and improperly 
held bv the said United States Attornev in violation of the defend- 
ant’s right under the Constitution of the United States; that the said 
District Attorney proposes to use the said whiskey at the trial of the 
above entitled cause and that by reason thereof and of the facts set 
forth above the the defendant’s right under the Amendment 
5 aforesaid to the Constitution of the United States has been 
and will be violated unless the court order the return prayed 

for. 

Therefore, defendant prays that the said District Attorney and 
Officials be notified that the Court direct through the said District 
Attornev, the return of said propertv to the defendant. 

PETER LOFTUS. 

DANIEL W. BAKER, 

Attorney for Petitioner. 

District of Columbia, ss : 

Peter Loftus, being first duly sworn deposes and says that he has 
read over the for-going petition by him subscribed and that he knows 
the contents thereof; that the matters and things therein stated of 
his own personal knowledge are true and those things stated upon 
information and belief he believes to be true. 

PETER LOFTUS. 


Subscribed and sworn to before me this 23rd dav of December, 
1918. 


.TOSIE A. GORMAN, [seal.] 


6 [Endorsed:] 224,068. No. 558,646. United States vs. 
Peter Loftus. Petition. Filed Dec. 23, 1918. F. A. Se- 

hring. Clerk Police Court D. C. 

7 In the Police Court of the District of Columbia. 


No. 558.646. 

District of Columbia, Plaintiff, 

vs. 

Peter Loftus, Defendant. 

Demurrer. 

Now comes the defendant bv his attornev and demurrers to the 

i t 

information herein and each count thereof and for cause of de¬ 
murrer savs that the said information and each count thereof is bad 
in substance. 

T. M. WAMPLER, 
Attorney for Defendant. 
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Memorandum. 

The questions of law to be argued upon the hearing of the above 
demurrer are that the said information does not nor does any count 
thereof charge the defendant with the commission of a crime. 

fEndorsed:] Demurrer. Filed Jun- 15, 1920. F. A. Sebring. 

8 In the Police Court of the District of Columbia. 

No. 558,646. 

District of Columbia, Plaintiff, 

vs. 

Peter Loftus, Defendant. 

Motion to Quash. 

Now comes the defendant by his attorney and moves to quash the 
information herein, and each count thereof for the following rea¬ 
sons: 

1. The information, and each count thereof is vague, uncertain, 
indefinite and repugnant. 

2. The several and distinct and independent alleged offenses are 
joined in the information to the prejudice of the defendant. 

Two counts, each charging separate and distinct alleged offenses 
are improperly j-ined in the information to the prejudice of the de¬ 
fendant. 

T. M. WAMPLER, 
Attorney for Defendant. 

[Endorsed:] Motion to Quash. Filed Jun- 15, 1920. F. A. S'e- 
bTing. 

9 In the Police Court of the District of Columbia. 

No. 558,646. 

District of Columbia, Plaintiff, 


vs. 

Peter Loftus, Defendant. 

Motion for New Trial. 

Now comes the defendant and moves the court to grant a new 
trial herein for the following reasons: 

1. Because of errors committed by the court in the admission and 
exclusion of evidence. 
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2. Because of the error committed bv tlie court in the refusal of 

•/ 

each and every instruction requested by the defendant. 

3. Because of error committed in the charge of the court to the 
jurv. 

•i i 

4. Because the verdict is contrarv to both the law and the evi- 

%> 

deuce. 

T. M. WAMPLER. 
Attorney for Defendant. 


Service of a copy of above acknowledged this 16th dav of June 
1920. 


GEO. X. SCRIVIX. 


[Endorsed:] 558,646. D. C. vs. Peter Loftus. Motion for Xew 
Trial. Filed Jun- 16, 1920. F. A. Sebring. 


10 Recognizance. 

In the Police Court of the District of Columbia, the — Dav of- 

A. D. 190-. 

The District of Columbia 
The United States 

vs. 

Peter Loftus. 

On Writ of Error to the Court of Appeals of the District of Columbia. 

The defendant, and Michael Morris, suretv, acknowledge them- 
selves to be indebted to the United States, District of Columbia, in 
the sum of one thousand dollars, lawful monev of the United States, 
to be levied of their and each of their goods and chattels, land and 
tenements, upon condition, nevertheless, that whereas the said de¬ 
fendant was on the 15th dav of Julv 1920, convicted in the Police 

i « 

Court of the District of Columbia of selling alcoholic liquor and it 
was thereupon adjudged by said Court that said defendant be sen¬ 
tenced to be committed to the Washington Asylum and Jail for the 
term of sixtv da vs and to pay a line of five hundred dollars, and, in 
default to be committed to the Washington Asylum and Jail, to be 
imprisoned in Jail for the term of sixty days additional; and 
whereas the said defendant has taken exceptions to the rulings of 
the Court upon matters of law in said trial and having given notice 
in open court of his intention to apply for a writ of error to a justice 
of the Court of Appeals of the District of Columbia: Xow. therefore, 
if said defendant shall, in the event of a denial of his application for 
said writ of error, within live days next after the expiration of ten 
days from the date hereof, appear in the Police Court and abide by 
and perform its judgments in the premises, and in the event of the 
granting of such writ of error he shall appear in the Court of Ap- 
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peals of the District of Columbia and prosecute said write of error 
and abide by and perform its judgments in the premises, then this 
recognizance to be void and of no force. 

PETER LOFTUS. 

MICHAEL MORRIS. 

July 15, 1920. 

I certify that the above recognizance was acknowledged in open 
Court, the loth day of July, A. D. 1920, and that the sufficiency of 
said surety was approved by the Judges of said Police Court. 

M itness my hand and the seal of said Court. 

T. W. B. DUCKWALL, 

Deputy Clerk , Police Court, District of Columbia. 


11 In the Police Court of the District of Columbia, 15th dav of 

Julv A. D. 1920. 

Michael Morris being duly sworn says that he is worth, over and 
above all his debts and liabilities, the sum of Fifty thousand dollars 
in unincumbered real estate, situated in the District of Columbia; 
that a part of the real property so owned by — is described as fol¬ 
lows: — and is worth the sum of — dollars; That he owns said 
property in fee simple, free and unincumbered by deed of trust, 
mortgage, judgment, or otherwise. That he is not surety nor re¬ 
sponsible on subsisting bonds in the Police Court or the Supreme 
Court of the District of Columbia to exceed in the aggregate the 
value of — unincumbered real estate. 

MICHAEL MORRIS. 

Witnesses: 


Subscribed and sworn to before me this 15th day of Julv A D 
1920. ' 

T. W. B. DUCKWALL, 

Deputy Clerk, Police Court, District of Columbia. 


[Endorsed:] No. —. Police Court, District of Columbia. Recog¬ 
nizance on Writ of Error to the Court of Appeals, D. C. District of 
Columbia. The United States vs. Peter Loftus. $1,000. Michael 
Morris, Surety. Taken the 15th day of July 1920. T. W. B. Duck- 
wall, Deputy Clerk. Police Court, D. C. 
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12 Recognizance. 

In the Police Court of the District of Columbia, the 20th Day of 

December. A. D. 1918. 

District of Columbia 
vs. 

Peter Loftus. 

The defendant and Austin Loftus, surety, acknowledge themselves 
to be indebted to the United States, District of Columbia, in the sum 
of One thousand Dollars, lawful money of the United States, to be 
levied of their and each of their goods and chattels, lands and tene¬ 
ments, upon condition, nevertheless, that if the said defendant shall 
personally appear before the Police Court of the District of Columbia 
from day to day, at tlit* present and any future term thereof, until 
the said cause shall be finally disposed of and answer the charge of 
selling whisky against him therein preferred, and shall not depart 
from the Court without leave, then this recognizance to be void and 
of none effect. 

PETEK LOFTUS. 
AUSTIN LOFTUS. 

Acknowledged in open Court before me. 

E. W. THOMAS, 

Deputy Clerk, Police Court, D. C. 

13 In the Police Court of the District of Columbia, 20th Day of 

December A. D. 1918. 

Austin Loftus surety in the within recognizance, being duly 
sworn, says that he is worth, over and above all his debts and liabili¬ 
ties the sum of twenty thousand Dollars in unincumbered real 
estate, situated in the District of Columbia; that a part of the real 
property so owned by — is described as follows: — 

and is worth the sum of — Dollars that — owns said property in 
fee simple, free and unincumbered by deed of trust, mortgage, judg¬ 
ment. or otherwise. That he is not surety nor responsible on sub¬ 
sisting bonds in the Police Court or the Supreme Court of the District 
of Columbia to exceed in the aggregate the value of his unincum¬ 
bered real estate and is not on a forfeited bond in either Court. 

AUSTIN LOFTUS. 

Witness: 


Subscribed and sworn to before me, this 20th dav of December, 
1918. 


E. W. THOMAS, 
Deputy Clerk, Police Court, D. C. 
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[Endorsed:] No. 558,646. Police Court, District of Columbia. 
Recognizance to Answer in the Police Court. District of Columbia 
vs. Peter Loft us. $1,000. Austin Loftus, Surety. Taken the 20th 
day of December. 1918. E. \V. Thomas, Deputy Clerk, Police 
Court, D. C. 

14 In the Police Court of the District of Columbia. 


Original Docket No. 573. 


Xo. 558,646. 

District of Columbia, Plaintiff, 

vs. 

Peter Loftus, Defendant. 

Bill of Exceptions. 

Re it remembered that upon the trial of this case on the 15th day 
of June, 1920, before a jury in the Police Court of the District of 
Columbia, the District of Columbia, to maintain the issue upon its 
part joined, produced the following evidence, and the following pro¬ 
ceedings were had: 

By permission of the Court the defendant was permitted to with¬ 
draw his plea of Not Guilty heretofore entered, and to file a Motion 
to Quash and a Demurrer, and which Motion to Quash is in the fol¬ 
lowing words and figures, to-wit: 

Now comes the defendant by his attorney and moves to quash the 
information herein, and each count thereof, for the following rea¬ 
sons: 

1. The information, and each count thereof, is vague, uncertain, 
indefinite and repugnant. 

2. Two several and distinct and independent alleged offenses are 
joined in the information to the prejudice of the defendant. 

3. Two counts, each charging separate and distinct alleged of¬ 
fenses are improperly joined in the information to the prejudice of 
the defendant. 

And upon consideration thereof the Court overruled the said Mo¬ 
tion to Quash, and to which action and ruling of the Court the de¬ 
fendant duly noted an exception. 

And thereupon the defendant filed his said Demurrer to the 
15 information herein, which Demurrer is in the following 
words and figures, to-wit: 

Now comes the defendant bv his attornev and demurrers to the 
information herein, and each count thereof, and for cause of de¬ 
murrer says that the said information, and each count thereof is bad 
in substance. 

And upon consideration whereof the Court overruled the said 
Demurrer, and to which action and ruling of the Court the defend¬ 
ant duly excepted. 

2—3435a 
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And thereupon the defendant moved the Court to require the 
prosecution to elect upon which count of the information it would 
go to trial, and thereupon the prosecution elected to stand on the 
first count of the information. 


And thereupon, to maintain the issue upon its part joined, the 
District of Columbia introduced one Thaddeus R. Bean, who testi¬ 
fied that he is a lieutenant, member of the Metropolitan Police 
Force; that on December DMh, DM8, he met Officer Burke, Mr. 
Simpson, and Charles Mackall at the Washington Hotel, and that 
the witness gave to one Charles Mackall two one dollar hills, keeping 
a record of their serial numbers, whereupon the Court inquired of 
the witness whether Mackall was associated with him, and the witness 
replied that he was. not voluntarily, and to which question of the 
Court the defendant objected and moved to strike out the answer, 
hut the Court overruled the said objection, after which action and 
ruling of the Court the defendant duly noted an exception. The 
witness testified that in the Washington Hotel he gave Mackall two 
one dollar bills, in the presence of Mr. Simpson and Mr. Burke; 
that he searched Mackall and saw that he had no liquor on him. 
Mackall then left the Hotel, went through the back way of the hotel 
down to 1;IC <; Street. There the witness, in company with Burke 
and Simpson, took a position in a doorway of the Municipal Build¬ 
ing. some half a block or more from the place of business of Mr. 
Loftus. and saw Mackall enter Loftus’ place of business. In a few 
minutes he came out and walking up to where the witness 
lb was banded to Simpson a half pint of liquor. Officer Burke 
went right down in front of Mr. Loftus' place of business and 
placed him under arrest, and the witness went into the place. There 
was no one in the place, a search of the place was made, and under 
the counter then 1 were some cigar boxes with a few half pints of 
liquor in them. To which testimony objection was made by the 
defendant, but the Court overruled the objection, and to which action 
and ruling of the Court the defendant duly noted an exception. 
That there was also found a quart bottle of liquor, to which testi¬ 
mony objection was made and an exception reserved. There was 
also found several empty half pint bottles and a funnel, which 
smelled strongly of liquor: in the cash drawer there was found four 
one dollar hills, two of them being recognized by the witness from 
their serial numbers as having been given to the witness Mackall. 
That when Mackall came out of Loftus’ place of business he handed 
to Simpson a half pint bottle, and when asked to identify the bottle 
which was handed to Simpson by the witness, Mackall stated that he 
would have to look at the several bottles displayed before him, that 
‘‘this is the first time 1 have seen this since that night.’’ And there¬ 
upon counsel for the defendant objected to the display of four half 
pints and one pint of whiskey in the presence of the jury, and there¬ 
upon the witness stated that he guessed Burke had it because he had 
it in the office this morning, to which statement of the witness coun¬ 
sel for the defendant objected, and moved the Court to strike the 
same out. but the Court overruled the objection, and to which action 
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and ruling of the Court the defendant duly noted an exception. 
And thereupon the witness identified a half pint bottle as the one 
handed to Simpson by the witness M ackall, stating that he had 
identified it by marks placed upon a piece of paper pasted to the 
bottle, and that the writing on the paper was in Burke’s hand¬ 
writing, and thereupon the said half pint bottle referred to by the 
witness was offered in evidence, and to which offer objection was 
made by the defendant, and thereupon counsel for the defendant 
was not permitted to inquire of the witness upon the question of the 
admissibility of this testimony, and to which ruling of the 
17 Court the defendant duly noted an exception, and counsel 
for the defendant duly noted an exception and objection to 
the reception in evidence of the said half pint bottle containing a 
liquid fluid, and thereupon, over objection and exception of the 
defendant, the witness was permitted to testify that he took posses¬ 
sion of other quantities of whiskey found in Loft us’ place, and over 
the objection and exception of the defendant, the witness was per¬ 
mitted to testify that after he took possession of the said whiskey, 
some of which he had present in the courtroom, the balance was 
turned over to the property clerk of the police department. Wit¬ 
ness further testified over objection and exception of the defendant 
that some of the whiskey which he had displayed before the jury 
in the courtroom was found in an automobile standing in front of 
the place of business of Mr. Loftus, and that a third party, namely a 
Mr. Mansfield, a policeman, had brought the liquor in. And there¬ 
upon over the objection and exception of the defendant, and after 
the witness had concluded his testimony in regard to entering the 
place of business of Mr. Loftus and finding the money in the cash 
register, and had departed from the place of business, that he asked 
Mr. Loftus if he had any more liquor, and Mr. Loftus told him he 
had some in his garage in the northwestern part of the city, some 
two or three miles from the said place of business of the said Loftus, 


and that the witness asked the said defendant if he would give to 


the witness the liquor he had in his garage in the rear of his home, 
and the defendant replied that he would, and that the said witness 
went with the defendant to the garage of the defendant, and there 


recovered a quantity of liquor, some — quarts, and thereupon over 
the objection and exception of the defendant, the witness testified 
that he went to the garage of the defendant, that he had no search 
warrant, and that the defendant assisted the witness in taking from 
his garage one hundred and fifty quarts of liquor, and the same was 
taken to the police station, and there turned over to the authorities. 
Thereupon over the objection and exception of the defendant the 
witness was permitted to testify that the whiskey which had been 
taken from the defendant had been kept in the vault, sealed up and 
wired, to which testimony the defendant objected because the witness 
having just previously stated that he had not seen the whis- 
18 key since the night he recovered it until the-day of the trial, 
the question called manifestly for hearsay, but the Court 
overruled the objection of the defendant and permitted the witness 
to testify as stated, and to which action and ruling of the Court the 
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defendant duly noted an exception, and thereupon the witness re¬ 
ferring to three bottles of whiskey, which he testified were gotten 
from Mr. Loftus’ place, were put into a satchel which was displayed 
before the jury, and that the satchel was put into a cell in No. 1 
Precinct, and thereupon over the objection and exception of the 
defendant, the said bottles were received in evidence, and thereupon 
the government offered in evidence four quart bottles of liquor, 
which the witness stated were brought into the place by Officer Mans¬ 
field, and over the objection and exception of the defendant, and 
thereupon the Court asked the witness if he knew where Officer 
Mansfield had obtained these four bottles, and the witness said that 
he did not. The witness was permitted to testify that th*e four 
bottles were kept in a cell in No. 1 Precinct. 

The witness further testified that it was about ten o'clock p. m. 
when he sent Mackall to the place of business of Loftus. 

i 

Cross-examination: 

On cross-examination the witness testified that when he gave the 
money to Mackall in the Washington Hotel it was between half past 
nine and a quarter to ten o’clock, and that the witness Mackall was 
sent out of the back door, two or three hundred feet ahead of the 
witness, and that Mackall kept quite a little distance ahead of the 
witness all the way down the street: the witness does not recollect 
where Mackall crossed the Avenue, or where the witness crossed; that 
the witness searched Mackall in the Washington Hotel, in the office 
of the hotel, a little private office, and that Simpson and Burke were 
present when he searched Mackall. also the proprietor of the hotel, a 
Mr. Downs. The witness then testified that he thought he also 
searched him after Mackall went below to get his coat, that he would 
not be positive about it. Thereupon the witness testified that he 
had not seen any of the bottles introduced in evidence, since the 
night he had recovered the same; that the witness himself 
10 did not put the bottles in the cell at No. 1 Precinct; that he 
did not himself put them in the grip, that he could not say 
he deposited the grip or satchel in tbo cell, and that the witness does 
not know who got any of the bottles out of the cell, and he was not 
present when they were taken from the cell, that the witness did 
not carrv the kev to the cell, but that someone else did; that the 
witness had not had a key to the cell since November 1910. There¬ 
upon the witness stated that be would not swear that the bottles, the 
seals upon which had been broken, contained the same substance 
that they contained the night they were recovered. That the wit¬ 
ness had not had the contents of the bottles analyzed, nor had he 
tasted the contents to ascertain what the contents contained, but the 
contents smelled of whiskey. That the witness did not have a 
search warrant to either search Mr. Loftus' place of business, or to 
search his home as outlined in the testimony. The witness does not 
remember whether Mackall had on an overcoat on the night in 
question. And thereupon the Court permitted the witness to testify 
to going to Mr. Loftus' house, in response to questions put bv the 
Court, and over the objection and exception of the defendant, and 
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there taking without a search warrant one hundred and fifty quarts 
of liquor, and taking the same to No. 1 Police Station, and there 
locking the same in a cell. 

And thereupon the counsel for the defendant moved to strike out 
all exhibits which had theretofore been received in evidence, in view 
of the cross-examination which revealed the fact that the said ex¬ 
hibits had not been in the possession of the witness, that others had 
access to them, and because the witness could not and would not 
testify that the bottles contained the same substance they did at the 
time they were recovered, and further because the bottle which the 
witness testified was delivered by Mackall to Simpson showed that 
its label had l>een broken, as well as the stamp had been broken, 
and the cork removed. r l he fact that the cork had heen removed 
was manifest to the naked eye, and it had not been shown in evidence 
that the contents of the bottle was the same as when recovered, and 
which motion the Court overruled, and to which ruling of the Court 
the defendant noted an exception. 

20 And thereupon, the District of Columbia, to further main¬ 

tain the issue upon its part joined, introduced one William 
F. Burke who testified as follows: That he is a member of the 
Metropolitan Police Force and has heen since 1915. That on De¬ 
cember 19, 1918, the witness met Lt. Bean, Charles Mackall and Mr. 
Simpson at the Washington Hotel at about 8.30 o'clock. There 
Lt. Bean took the serial numbers of two one dollar bills, which bills 
he gave to Mackall, that this was done in Mr. Downs’ office. That 
the witness and Bean and Simpson followed Mackall through the 
lobby on to Pennsylvania Avenue, east on Pennsylvania Avenue to 
13*4 Street and south on 13V 2 Street to the door in the District 
Building, where the three waited, and from there saw Mackall go 
into the place of business of the defendant. Mackall remained in 
there two or three minutes and came out and handed to Mr. Simp¬ 
son a half pint of whiskey and seventy-five cents, fifty cents and a 
quarter, that then the defendant was placed under arrest at the door 
of his place of business. From one of the cash registers in the place 
of business Lt. Bean took the two one dollar bills, the serial numbers 
of which were previously taken at the hotel. The witness then said 
that he could identify the half pint hottle which was handed to 
Mackall by Simpson, and the witness then testified to finding three 
half pint bottles in a cigar box behind the counter. The bottles the 
witness turned over to Lt. Bean. The witness then testified to going 
to the home of the defendant with Lt. Bean and recovering whiskey 
there as testified to by Lt. Bean, and that it was taken to No. 1 
Station. 

That in the Washington Hotel the witness searched Mackall, and 
that he did not have any whiskey on his person, but that he had 
some money of his own, a one dollar hill, that the witness does not 
know what l>ecame of the money which Mackall had on his person, 
and which belonged to him personally. 

On cross-examination the witness testified that he and Simpson 
and Lt. Bean had searched Mackall before leaving the Washington 
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Hotel, and that they had searched him in the private office of Mr. 
Downs. The witness does not remember whether Mackall put on 
an overcoat or not. That on the way from the hotel to 
21 I.oftus place ol business the witness and Simpson walked to¬ 
gether and Bean crossed to the opposite side of the street. 
That the witness accompanied the defendant and the wittu *ss Bean 
to Mr. I.oftus home, that the witness did not have a search warrant, 
and no one else in the party had a search warrant, and that none was 
displayed. 1 hat subsecjuently to depositing the licpior at No. 1 
Station, the witness had charge o! the keys to the cell tor some time, 
hut that he was transferred from that precinct some months ago. and 
since that time had not had access to the cell. That when the wit¬ 
ness left No. 1 Precinct, no one man had been detailed after the 
liquor at that station, the precinct men had been looking out for it. 
but no man had been detailed especially for that purpose. 

Thereupon Julius P. Simpson was introduced as a witness on 
behalf of the District of Columbia and testified that lie was with the 
witness Bean and Burke on the occasion of December lit. 1918, met 
them at the Washington Hotel, that Mackall was employed at the 
hotel at that time: that Bean gave Mackall t\Vo one dollar hills in 
the private office and went out. and the witness Bean and Burke 
followed him. Before leaving the hotel Mackall was searched, the 
witness does not remember who searched him. Leaving the hotel, 
Mackall preceding the witness and Bean and Burke, went to Loftus’ 
place of business. The witness, together with Bean and Burke 
waited in the door of the District Building while Mackall went 
ahead and into I.oftus' place. After coming out of Loftus’ place 
Mackall gave to the witness a half pint of whiskey ami seventy-five 
cents. The witness thereupon identified one of the bottles as being 
the same bottle which was given to him by Mackall and stated that 
he turned the bottle over to Bean. The witness testified that there 
was found in Loft us place of business a bottle of whiskey, perhaps 
two, and that some whiskey was gotten out of a machine out on 13 1 *> 
Street. < hi cross-examination the* witness testified that Mackall was 
searched, that the witness did not—that the witness does not remem¬ 
ber whether Mackall had on an overcoat. That when Mackall left 
the hotel all three of them went out with him. and the witness testi¬ 
fied that he. Burke and Bean walked together to the District Build¬ 
ing. following Mackall. and waited in the door of the District Build¬ 
ing while Mackall went on ahead. 


22 Thereupon Charles E. Mansfield was introduced a* a 

witness on behalf of the District of Columbia, and testified that 
he is a member of the Metropolitan Police Force, and that on Decem¬ 
ber 19. 1918. he met Bean and Burke at Loftus' place of business, it 
was about ten o’clock, and that the witness found about four quarts of 
whiskey in an automobile standing out on PC - Street. That the 
witness went from there with Bean. Burke and Loftus to Mr. Loftus’ 
home, where more whiskey was gotten, more than a hundred quarts, 
and which evidence was received over the objection and exception of 
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the defendant. The witness testified that the bottles displayed to 
him in the court room looked like the bottles which were taken from 
the machine, that they were all wrapped up, in the same color paper. 

And on cross-examination the witness testified that there are no 
identifying marks on the bottles and that the witness put none on 
them, that he did not have a search warrant to go to Mr. Loftus’ 
home on the night in question, that the witness does not know who 
took charge of the whiskey lie found in the automobile, and does 
not know what was done with it, and thereupon the District of 
Columbia ottered in evidence the four quarts of whiskey recovered 
from the automobile, and to which the defendant objected, but the 
Court overruled the objection and admitted the four quarts of whis¬ 
key in evidence against the defendant, to which action and ruling 
of the Court the defendant duly noted an exception. 


Whereupon Charles Mackall was introduced as a witness on 
behalf of the District, and testified that he is now employed at the 
District Building, and that he has been employed there for twenty- 
two years. That he saw Burke and Simpson on the night of De- 
eemher 15), 1918 at the Washington Hotel, that Lt. Bean gave him 
two dollars, two one dollar bills, that he left the hotel and proceeded 
down the Avenue to BD L > Street, and then to Mr. Loftus’ place of 
business, where he entered, and he got a half pint of liquor in there, 
that he got it from the defendant, that there was no conversation 
about it. that he asked for the whiskey and left. That the witness 
did not see where the whiskey was gotten from and that he can 
identify the bottle of whiskey, and thereupon identified one of the 
bottles heretofore displayed to the jury as being the one half 
23 pint of liquor be procured there, and recognized the bottle by 
the fact that his name is placed upon the same. That when 
the witness gave the two one dollar hills to the defendant, the defend¬ 
ant returned to him seventy-five cents in change, which change the 
witness turned over to Simpson, together with the one half pint of 
whiskev. 


Thereupon upon cross-examination the witness denied that he 
had recently been to Loftus’ place of business, but admitted that he 
had been in his place of business since the first of January 1920, and 
denies that he had been in his place of business more than once 
within the last six months. The witness denied that he had been in 
Mr. Loftus’ place of business and asked Mr. Loftus to give him 
money and stated that he would not testify that Mr. Loftus would 
give him money. The witness further denied that several times 
upon the street he had tried to borrow money from Mr. Loftus. 
That after delivering the half pint of whiskey and the change to 
Mr. Simpson, the witness was taken to No. 1 Station and detained 
there all night long in a cell. That the witness, together with Bean, 
Simpson and Burke all left the hotel together and went down to Mr. 
Loftus' place of business, all walked along together to his place of 
business until just a short distance from Loftus' place of business 
when the three held back and the witness proceeded ahead. 
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And thereupon the District of Columbia announced its case closed 
in chief. 

Evidence on Behalf of Defendant. 

And thereupon the defendant moved the Court to direct a verdict 
in favor of the defendant because of the insufficiency of the evidence 
introduced on behalf of the government, and because the evidence 
failed to prove the essential elements of the crime charged, but the 
Court overruled the said motion, to which action and ruling of the 
Court the defendant noted an exception. 


Thereupon to maintain the issue upon his part joined, the defend¬ 
ant introduced Patrick Trimble, formerly assessor of the District 
of Columbia, who has known the defendant for fifteen or sixteen 


years; M. P. Sullivan, who has known the defendant twenty years; 

Dr. James J. Kilroy. a practicing physician in this city, who 
24 has known the defendant for twenty years; Michael Morris, 
who has known the defendant thirteen years, all of whom 
testified they know the general reputation of the defendant for peace, 
order, honesty and integrity, that his said reputation is good, and 
that they have never heard anyone say anything against it. 


And thereupon the witness produced Col. Robert N. Harper, 
President of the District National Rank, and offered to prove by the 
witness that he had known the defendant for a number of years, 
that he knew his general reputation for peace, good order, honesty 
and integrity, and that the same was good and that he had never 
heard anyone say anything against him. hut the Court refused to 
permit the defendant to produce the said witness and to examine 
him. and to which action and ruling of the Court the defendant duly 
noted an exception. The government then conceded that the de¬ 
fendant was a man of good character, and that it would admit that 
the witness Harper testified as Mr. Wampler stated he would. 


And thereupon the defendant introduced as a witness George P. 
Hilton, who testified that he knew the defendant, and knew where 
his place of business was in 1918. on lllD Street, and recalled the 
night in December 1918 that the officers came to the place of busi¬ 
ness, that he knew a colored man whose name is Charles Mackall, 
and recalls seeing Charles Mackall in Mr. Loft us* place of business 
on the same night that tin* officers came there, and recalls seeing 
Mackall come into the place; the witness went there a little before 
nine o'clock and remained in the place until after ten o’clock; that 
Mackall was in the place with others drinking near beer and that he 
was in there quite a little* while. The witness saw Mackall purchase 
some near beer over the counter, and that he did not buy anything 
else, did not buv anv whiskey. 

7 ft, «, i 1 


And thereupon the defendant introduced as a witness Preston 
Brooks, who testified that he knows the defendant, and knows where 
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his place of business was on 13Street in December 1918. That he 
lived a little below the defendant's place of business, that the witness 
recalls the night in December 1918 when the police officers came to 
the defendant’s place of business, and that he was in there 

25 that night; that the witness knows Charles Mackall, and saw 
him at the defendant's place of business that night around 

ten o'clock, that he saw what Mackall bought in the place that night, 
it was some cider, and lie saw Mackall get some change, saw him 
hand over a note or a bill and get some change, that Mackall did 
not get any whiskey in tla* place, that the witness went out behind 
Mackall, and saw what he got in the place. On cross-examination 
the witness testified that he was in there about fifteen minutes, got 
there a little before ten o'clock and that Mackall came in while he 
was there. Thereupon the witness was asked if he knew to whom 
the satchel displayed before the jury belonged, the satchel which the 
police brought to court containing the liquor, and he testified that 
it was his satchel, that he had taken it to the place of Mr. Loftus 
that night in question, to lend to a friend and it was while he was 
there upon this occasion that the police came in, and he saw Mackall 
just a few moments before they came there. 

And thereupon the defendant introduced the witness J. H. M AT- 
thews. who testified that he knows Mr. Loftus and knows where his 
place of business was in 1918, that he remembers the night in De¬ 
cember 1918 when the police went to his place of business, and that 
he was there that night, that he knows Charles Mackall, and had 
worked with him, that he saw Mackall there that night, that he was 
at that time working in the same building with Mackall and had 
known him for twenty years. That lie saw Mackall in Mr. Loftus’ 
place about ton o'clock and saw him buy some soft drinks, he did 
not 1 >uv anv whiskev, the witness saw no whiskev at all, afid saw 
what Mackall bought, and he did not buv anv whiskev, he saw 
Mackall the whole time he was in the place, and he was there about 
twentv-five or thirtv minutes. On cross-examination the witness 
testified that he went to the defendant's place about nine o’clock and 
left at approximately half past ten, and during that time Mackall 
only entered the place once, and thereupon the defendant Peter 
Loftus testified in his own behalf, that lie had been living in the 
District of Columbia twentv-six or t wen tv-seven vears, that he owned 
real estate in this District, owned his own home, and that for about 
twenty-five years he had been engaged in the liquor business in the 
District of Columbia, that during that twenty-five years he 

26 had never been convicted of any crime, had never been con¬ 
victed of even the violation of even a municipal or police 

regulation. The defendant denied that he had sold any whiskey as 
testified to by Mackall. The defendant remembers the night Mack¬ 
all came into his place of business, and remembers Mackall having 
previously been in his place of business, that he bought some soft 
drinks and some cigars, and handed the defendant some dollar bills, 
the defendant giving him the change. That the defendant posi¬ 
tively did not sell to the witness Mackall any whiskey, and in making 

3—3435a 
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the change the witness Macknll, who was working at the Washing¬ 
ton Hotel shining shoes, stated that he needed change and asked 
the defendant to give him small change. That Mackall was in his 
place probably ten or fifteen minutes or more. That Mr. Bean and 
Burke went to the witness’ home and there recovered a quantity of 
liquor, hut that the defendant had brought a suit in the Supreme 
Court of the District of Columbia to recover back the whiskey which 
they had taken, because the same was wrongfully and unlawfully 
taken from the defendant, and that he had prevailed in his suit and 
that the whiskev had been returned to him. 

That the witness Charles Mackall had been to the defendant’s 
place of business recently, and asked the defendant for some money, 
that the witness Mackall had told the defendant that if the defend¬ 
ant would give him money, he, the witness Mackall, would not swear 
against him. and that the witness Mackall had also called the de¬ 
fendant on the telephone several times, and had met the defendant 
on the street, asking him for either a loan of money or a gift of 
monev. 

That the defendant is now living at 1159 Monroe Street, North¬ 
west. in this city, with his wife and family consisting of seven chil¬ 
dren. 


Asked on cross-examination whether or not the witness Mackall 
had bet'ii to his place of business earlier in the evening, the witness 
testified that he was not there then, that a man employed by him in 
charge of the store was there earlier in the evening. That the wit¬ 
ness Mackall had been in his place of business twice upon the even¬ 
ing in question, once prior to the time when he was immediately 
followed in by tin* police officers, and the defendant denied 
27 positively having sold Mackall any liquor upon either oc¬ 
casion. That the first time he came in Mackall bought some 
cider and raspberry soft drink. On redirect examination the de¬ 
fendant testified that he had nine quarts of whiskey in his machine, 
which he had’ taken down town to give to friends, it being near 
Christmas time and that the whiskey was brought from his home, 
that he was in the habit of giving whiskey away for Christmas 
presents to his friends, and had brought it down town for that pur¬ 
pose. That la' had nine quarts of whiskey in his machine, and that 
the police only reported that they found four quarts in his machine. 


And thereupon the defendant introduced as a witness John Win¬ 
ston. who testified that on December 19, 1918, he was employed by 
the defendant in his soft drink place on 13Vk Street, and recalls the 
night in December 1918 when the police officers came to the place. 
That he knows Charles Mackall and was in the place when Charles 
Mackall came there that night, and bought some soft drink and the 
witness sold him some cigars and cider. That he did not buy anv 
whiskey and that lie did not get any whiskey in the place, that he 
was under the observation of the witness the entire time he was in 
the place; that the witness saw Mackall in the place only once that 
day, that the witness usually left the place along about ten o’clock, 
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had seen Mackall there that day before he left, in the evening, but 
onlv once. 

And thereupon the defendant announced his case closed. 

Thereupon in rebuttal the government recalled Charles Mack- 
all, who testified that he was in the defendant’s place of business on 
two occasions on the night in question, and that he had been in 
there on one occasion previous to the one testified to in his prior 
testimony, and that upon the prior occasion he had bought whiskey 
from the defendant, and to which testimony counsel for the defend¬ 
ant objected, but the Court overruled the objection and permitted 
the witness to so testify, to which action and ruling of the Court the 
defendant duly noted an exception. 

And thereupon there was introduced in evidence a pint bottle 
containing a liquid substance, and the witness testified that it looked 
like the bottle he bought, but he did not put his name upon 
28 it, and thereupon the defendant objected to the said bottle 
being received in evidence, which objection the Court over¬ 
ruled. and to which action and ruling of the Court the defendant 
duly noted an exception. 

And thereupon counsel for the defendant moved the Court to in¬ 
struct the jury as follows: 

Instruction No. 1. 

The Court instructs the jury that the defendant at the outset of 
this trial is presumed to Ix^ an innocent man. He is not required 
to prove himself innocent or to put in any evidence at all on that 
subject. In considering the testimony in the case, you must look 
at that testimony and view it in the light of the presumption with 
which the law clothes the defendant, that he is innocent, and that 
it is a presumption that abides with him throughout the trial of the 
ease until the evidence convinces you of his guilt beyond all reason- 
able.doubt, and to a moral certainty. The presumption of innocence 
prevails throughout the trial and it is the duty of the jury, if pos¬ 
sible, to reconcile the evidence with this presumption. 

But the Court refused to grant the said instruction, and to which 
action and ruling of the Court the defendant duly excepted, and 
thereupon the defendant requested the Court to instruct the jury as 
follows: 

Instruction No. 2. 

The Court instructs the jury that a reasonable doubt is that state 
of the case which, after the entire comparison and consideration of 
all the evidence leaves the minds of the jurors in that condition that 
they cannot say they feel an abiding conviction, to a moral certainty 
of the truth of the charge. The burden of proof is upon the govern¬ 
ment. All the presumptions of law, independent of evidence, are 
in favor of innocence, and every person is presumed to be innocent 
until he is proved guilty. If upon such proof there is reasonable 
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doubt remaining, the accused is entitled to the benefit of it by an 
acquittal, for it is not sufficient to establish a probability, though a 
strong one, arising from the doctrine of chances, that the fact 
charged is more likely to he true than the contrary; but the evidence 
must establish the truth of the charge to a reasonable and 
20 moral certainty, a certainty that convinces and directs the 
understanding, and satisfies the reason and judgment of 
those who are bound to act conscientiously upon it. 

But the Court refused to grant the said instruction No. 2, and to 
which ruling of the Court the defendant duly noted an exception. 
Thereupon the defendant requested the Court to instruct the jury as 
follows: 


Instruction No. 3. 

The Court instructs the jury that every fact, whether direct or 
circumstancial. essential to the establishment of the guilt of the 
accused, must he proven to the satisfaction of the jury beyond all 
reasonable doubt, and any conclusion derived therefrom must be free 
from doubt. And in this connection the jury is further instructed 
that conjections, speculations, and theory, however plausible, ought 
not to and must not he considered by them to the disadvantage of 
the defendant, and a reasonable* doubt upon the whole case, or anv 
material fact, entitles the accused to a verdict of “Not Guilty.” 

But the Court refused to grant the said Instruction No. 3, to which 
ruling of the Court the defendant duly noted an exception, and 
thereupon requested the Court to instruct the jurv as follows: 

Instruction No. 4. 

The Court instructs the jury that upon the trial of this case, if a 
reasonable doubt of any fact necessary to establish the guilt of the 
accused as charged in the indictment he raised by the evidence, or 
lack of evidence, such doubt is decisive, and the jury must acquit 
the accused since a verdict of ‘Not Guilty*’ means no more than that 
the guilt of the accused has not been established in the precise, 
specific and narrow form prescribed hy law. 

But the Court refused to grant the said instruction No. 4, to which 
ruling of the Court the defendant duly noted an exception, and 
thereupon requested the Court to instruct the jury as follows: 

Instruction No. f>. 


The Court further instructs the jury that circumstances of sus¬ 
picion. no matter how grave or strong, are not proof of guilt. 
30 and and that the accused must be found “Not Guilty” unless 
the fact of his guilt is proven beyond every reasonable doubt 
by the actual exclusion of every reasonable hypothesis of his in¬ 
nocence consistent with the facts proven. 

But the Court refused to grant the said instruction No. 5, to which 
ruling of the Court the defendant duly noted an exception, and 
thereupon requested the Court to instruct the jurv as follows: 
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Instruction No. fi. 

The Court instructs the jury that although they may believe from 
the evidence in this case that there is a strong probability that the 
accused is guilty of the offense charged in the indictment, still if, 
upon the whole evidence, there is any other reasonable hypothesis 
or theory consistent with his innocence, they cannot find the ac¬ 
cused guilty, and this is true, although it may appear from the 
evidence that the probabilities of his guilt are greater than the 
probabilities of his innocence. 

Hut the Court refused to grant the said Instruction No. 6. to which 
ruling of the Court the defendant duly noted an exception, and 
thereupon requested the Court to instruct the jury as follows: 

Instruction No. 7. 

The Court instructs the jury that the burden is upon the govern¬ 
ment to prove the offense alleged, and every essential element of the 
offense beyond a reasonable doubt. If the jury entertain reasonable 
doubt as to the guilt of the defendant as alleged in the indictment, 
or entertain a reasonable doubt as to any essential element going to 
make up the offense alleged in the indictment, then the jury must 
return a verdict of “Not Onilty 

But the Court refused to grant the said Instruction No. 7, to 
which ruling of the Court the defendant duly noted an exception, 
and thereupon requested the Court to instruct the jury as follows: 

Instruction No. 8. 

The Court instructs the jury that a probability of the defendant’s 
innocence is a just foundation for a reasonable doubt of his guilt, 
and therefore, if the jury find that there is a probability of 
81 the defendant’s innocence, thev should find a verdict of 
“Not Guilty.” 

Hut the Court refused to grant the said instruction No. 8, to which 
ruling of the Court the defendant duly noted an exception, and 
thereupon requested the Court to instruct the jury as follows: 

Instruction No. 0. 

The jury are instructed that evidence of good character of the de¬ 
fendant must be considered along with the presumption of in¬ 
nocence of the defendant, which is also legal evidence in his favor, 
and the jury cannot rightfully convict him, unless in spite of both 
the evidence of good character and the presumption of onnocence, 
the jury are satisfied beyond a reasonable doubt of bis guilt. 

But the Court refused to grant the said Instruction No. 9, to which 
ruling of the Court the defendant duly noted an exception, and 
thereupon requested the Court to instruct the jury as follows: 
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Instruction No. 10. 

The jury arc instructed that the circumstances of a case may he 
such that an established reputation for good character would alone 
create a reasonable doubt, although without it the other evidence 
would be convincing. 

But the Court refused to grant the said Instruction No. 10. to 
which ruling of the Court the defendant duly noted an exception, 
and thereupon requested the Court to instruct the jury as follows: 

Instruction No. 12. 

The Court instructs the jury that the accused being charged with 
crime is entitled to have the benefit of all the principles of law and 
the rules of practice as laid down by the Court, assigned to safeguard 
life and liberty, and therefore the jury must not regard in the 
slightest degree prejudicial to the defendant the fact that his counsel 
may have entered an objection to the admission of certain evidence. 
Such a fact is of no importance and must have no place <»r thought 
in the consideration of this ease, nor is any importance to hi* at¬ 
tached to any question asked by counsel which the Court did not 
permit to be answered. 

32 But the Court refused to grant the said Instruction No. 12. 

to which ruling of the Court the defendant duly noted an ex¬ 
ception, and thereupon requested the Court to instruct the jury as 
follows: 


Instruction No. 13. 


The Court instructs the jury that upon the trial of a criminal case 
by a jury, the law contemplates the concurrence of twelve minds in 
the conclusion of guilt before a conviction can he had. Each in¬ 
dividual juror must he satisfied beyond a reasonable doubt of the 
defendant’s guilt before he can. under his oath, consent to a verdict 
of “Guilty.’’ Each juror should feel the responsibility resting upon 
him as a member of the jury, and should realize that his own mind 
should be convinced beyond a reasonable doubt of the defendant’s 
guilt before he can consent to a verdict of “Guilty.” Therefore, if 
any individual member of the jury, after having duly considered all 
of the evidence in this case and after consultation with his fellow 
jurors, should entertain such reasonable doubt of the defendant 
guilt, it is his duty not to surrender his own conviction simply be¬ 
cause the balance of the jury may entertain different convictions. 

But the Court refused to grant the said Instruction No. 13, to 
which ruling of the Court the defendant duly noted an exception, 
and thereupon requested the Court to instruct the jury as follows: 


Instruction No. 14. 

The Court instructs the jury that if all the Government has proved 
might be true, and still the defendant not be guilty of the crime al- 
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leged, then it is the duty of the jury to render a verdict of “Not 

Guilty.” 

«. 

But the Court refused to grant the said Instruction No. 14, to 
which ruling of the Court the defendant duly noted an exception, 
and thereupon requested the Court to instruct the jury as follows: 


Instruction No. 15. 


The Court instructs the jury that presumption of innocence 
is legal evidence, is one of the instruments of proof in favor of the 
accused, and must he treated and considered as such. 

But the Court refused to grant the said Instruction No. 15, to 
which ruling of the Court the defendant duly noted an ex- 
33 ception. and thereupon requested the Court to instruct the 
jury as follows: 

Instruction No. 16. 


The Court instructs the jury that if they should find that the wit¬ 
ness Mackall, named in the information, was an accomplice, then 
they would have to inquire whether or not there was corroborating 
evidence; the testimony of this witness should not he taken as that 
of an ordinary witness, hut his testimony must be received with 
suspicion, and with the very greatest care and caution. 

But the Court refused to grant the said Instruction No. 16, to 
which ruling of the Court the defendant duly noted an exception, 
and thereupon requested the Court to instruct the jury as follows: 


Instruction No. 17. 


The Court instructs the jury that the witness Mackall is an ac¬ 
complice, and it is the duty of the jury to inquire whether or not 
there was corroborating evidence, and they must not convict the de¬ 
fendant on the unsupported evidence of the said Mackall witness. 

But the Court refused to grant the said Instruction No. 17, to 
which ruling of the Court the defendant duly noted an exception, 
and thereupon requested the Court to instruct the jury as follows: 


Instruction No. 18. 


The Court instructs the jury that they shall return a verdict of 
“Not Guilty.” The Court refused to grant the said Instruction No. 
18. to which ruling the defendant duly noted an exception. 

Thereupon the Court charged the jury as follows: 

The Court (Judge Hardison! : Gentlemen of the jury, if you 
believe from this evidence, to the exclusion of a reasonable doubt, 
that the defendant Peter Loftus, at the time and place, referred to in 
this evidence, did make this sale of liquor, you will find him guilty 
as charged. Unless you so l>elieve, you will find him not guilty. 

The defendant is presumed to be innocent until proven guilty to 
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the exclusion of a reasonable doubt, and this presumption of in¬ 
nocence accompanies him throughout the trial until overcome bv 
proof satisfactory to you of his guilt. The law giving to a person 
the benefit of a reasonable doubt does not require the jury to 

34 go out into the field of speculation and look for excuses to 
acquit the defendant any more than the law requires the jury 

to convict him without evidence justifying the verdict. Reasonable 
doubt is simply what the* name implies, it is a reasonable doubt, it is 
a doubt arising on the evidence and based on reason: such a doubt as 
would influence tin* action of a reasonable man if the thing he was 
investigating was something that affected his personal interest. 

There is proof here in this case to the effect that the defendant is 
a law-abiding citizen, a person with good character and reputation 
with reference to obedience of the law. The law permits persons 
charged with crime to introduce testimony as to their good char¬ 
acter upon the theory that people who have a good character are not 
so apt to commit crime as those who have not a good character, and 
when good character is established, that is a circumstance that the 
jury will take into consideration in determining whether the man 
did in fact commit the offense with which he is charged, and you 
will take the evidence of the character witnesses along with all the 
other evidence in the case and give it such weight as you think it is 
entitled to. but the law does not contemplate because a man is of 
good character if he does in fact commit a crime he should go 
acquitted on account of his good character. It is a lamentable fact 
that some people of good character do commit crimes, and when they 
do they should Ik* punished .just like people who do not have a good 
character, so that question of good character is not received upon the 
theory that a man should he acquitted because of his good char¬ 
acter, hut it is received upon the theory that it throws some light 
upon the credit la* is entitled to receive*. 

I do not know that I can say anything else to you, gentlemen, that 

would be of any assistance to you. Of course, you have had enough 

experience with juries to understand that you are not passing upon 

the advisability of prohibition laws: it is not for you to say whether 

we ought to have prohibition or not. It is not for you to say 

whether people should he permitted to sell whiskey or use whiskey or 

not. because Congress has laid down laws obligatory upon all of us, 

and it does not make anv difference what vou believe or I 

« * 

35 believe, but it is vour dutv to enforce the law. 

% « 

If vou art* satisfied to the exclusion of a reasonable doubt 
% 

that this man sold the liquor, you ought to convict him regardless of 
anything else: if you have a reasonable doubt about it, you ought to 
give him the benefit of it and acquit him. 

Mr. Wampler: May I note an exception to that part of Your 
Honor’s charge on the question of presumption of innocence and 
reasonable doubt? 1 except especially to the statement to the jury 
that good character should he considered along with the other evi¬ 
dence, and to His H/nor’s declination to charge that good character, 
standing alone, may create a reasonable doubt. 

The Court: Yes. 
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And tli(‘ Court hereby certifies that tho foregoing is a sulistanee of 
all of the evidence introduced hv hotli the District of Columbia and 
the defendant upon the trial of tin's ease. 

The defendant now tenders this Bill of Exceptions herein, and 
prays that the same may he signed, sealed, enrolled, and made a 
part of the record in this ease nunc pro tune, this 10th day of July 
10*JI), which is accordinglv done. 

(Signed) ROBERT HARDISON, 

Jml(/c of the Police Court 
of the District of Columbia. 


•15 1 g | Endorsed: | Copy. Original Docket #573. At Law 
#558.040. District of Columbia. Plaintiff, vs. Peter Loftus, 
Defendant. Bill of Exceptions. T. Morris Wampler, Wilton T. 
Rambert. Foster Wood. Attorneys for Defendant. Filed Jnl- 10, 
10*20. F. A. Sehring, Clerk Police Court, D. C. 
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In the Police* Court of tin* District of Columbia. 


Cnithd Status ok America, 

District of Columbia, ss: 

I. F. A. Sola ng. Clerk of the Police Court of the District of Co¬ 
lumbia, do hereby certify that tin* foregoing pages, numbered from 
1 to 10 inclusive', to he* true* copies of originals in e*ause No. 558.040 
whe*rein the* District of (^olumhia is plaintiff and Pe*ter Loftus de¬ 
fendant. as the* same remain upon the* file's and recorels e>f said Court. 

In testimony whereof I hereunto subscribe my name and aflix the 
se»al of said Court. — the* City erf Washington, in saiel District, this 
10th dav of August. A. D. 1020. 

F. A. SEBRING, 

Clerk Police Court . Dist. of Columbia. 


Endorseel on eeiver: District «>f Columbia 
3435. Peter Loftus, plaintiff in error, vs. 
Court e>f Appeals, District erf Columbia. 
Henry W. Hodges, e*lerk. 


Supreme Court. No. 
District erf Columbia. 
Filed Aug. 10, 1020. 
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Addition to Record per Stipulation of Counsel. 

Court of Appeals of the District of Columbia. April Term, 1920. 

No. 3435. 

Peter Loftus. Plaintiff in Error, 


District of Columbia. 

It is stipulated by counsel in the above entitled cause that the in¬ 
formation. which was inadvertently omitted from the record, mav he 

« * 

added to and made a part thereof, a copy of the same being hereto 
annexed. 

FOSTER WOOD. 
Counsel for Plaintiff} in Error. 

F. M. HILL, Jr., 

Counsel for Defendant in Error. 

| Endorsed: | No. 3435. Court of Appeals of the District of Co¬ 
lumbia. Addition to record per stipulation of counsel. Court of 
Appeals, District of Columbia. Filed Aug. 25. 1920. Henry W. 
Hodges, (Jerk. 

In the Police Court of the District of Columbia. December Term, 

A. I). Iff 18. 

Tiie Distric t of Columbia, ss: 

Conrad II. Syme. Esq., Corporation Counsel, by Ringgold Hart, 
Assistant Corporation Counsel, who for the District of Columbia 
prosecutes in this behalf in his proper person, conic's here into Court, 
and causes the Court to he informed, and complains that Peter 
Loftus late of the District of Columbia aforesaid, on the 19th dav of 
December, in the year A. D. nineteen hundred and eighteen in the 
District of Columbia aforesaid, did then and there sell certain alco¬ 
holic* and other liquors prohibited by law for beverage purposes in 
tlu* District of Columbia, and the said alcoholic liquor not being then 
and there for scientific, medicinal, pharmaceutical, mechanical, sacra¬ 
mental and other non beverage purposes contrary to and in viola¬ 
tion of an Act of Congress in such case made and provided and con¬ 
stituting a law of the District of Columbia. 


Second Count. 

Conrad II. Syme, Esq.. Corporation Counsel, by Ringgold Hart, 
Assistant Corporation Counsel, who. for the District of Columbia 
prosecutes in this behalf in his proper person, comes here into Court, 
and causes the Court to he further informed and complains that the 
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Peter Loft us aforesaid did on the 19th dav of December, in tlie year 
A. D., nineteen hundred and eighteen, in the District of Columbia 
aforesaid keep for sale certain alcoholic and other liquors prohibited 
by law for beverage purposes in the District of Columbia, and the said 
alcoholic liquor not being then and there for scientific, medicinal, 
pharmaceutical, mechanical, sacramental and other nonbeverage pur¬ 
poses. contrary to and in violation of an Act of Congress in such case 
made and provided, and constituting a law of the District of Co¬ 
lumbia. 

CONRAD H. SYME, 

( Corporation Counsel, 

By RINGGOLD HART, 

Assistant ('orporation Counsel. 


Personally appeared T. R. Bean this 20th day of December, A. D. 
DIRS, and made oath before me that tlu* facts set forth in the fore¬ 
going information are true, and those stak'd upon information re¬ 
ceived he believes to be true. 

R. B. GOTT, 

Deputy ( Jerk Police Court of the 

District of Columbia. 

[Endorsed: | No. oo«S,04(). Information. District of Columbia vs. 
Peter Loftus. Selling Alcoholic Liquor, Keeping Alcoholic Liquor 
for Sale. Witnesses: T. R. Bean, Officer. Filed Dec. 20, 191S. 
F. A. Sobring. Clerk Police Court. D. C. 
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IN THE 



OCTOBER TERM, 1920. 


No. 3435. 

No. 16, Special Calendar. 


PETER LOFTUS, Appellant, 

vs. 

DISTRICT OF COLUMBIA, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 

In addition to the facts set forth in the statement of case 
in the brief on behalf of appellant, and without going into 
a detailed statement of the evidence of the case, the record 
will disclose the following: 

The whiskey which was offered and received in evidence 
came from four sources: 



1. That which the witness Maekall stated he purchased 
from defendant and which was found in Mackalls possession 
hy the police officers. 


2. That which was found 
defendant's place of business, 


by the police officers in the 
a place where soft drinks and 


cigars were sold, in the presence of the defendant. 


3. That which was found in the garage of the defendant, 
the location of which was made known to the officers bv the 
defendant, who went with the officers to the garage and as¬ 
sisted them in taking it from his garage. 


4. That which was found in the automobile of the de¬ 
fendant, which automobile was on the public street just out¬ 
side of the defendant’s place of business. 


ARGUMENT. 

First and Second Assignments of Error. 

I. 

Defendant was charged with the violation of section one 
of the act of March 3, 1917, commonly known as the Shep¬ 
pard Law. The Sheppard Law at the time of the filing of 
the information was in full force and effect and the defend¬ 
ant could be tried on this information subsequent to the 
enactment of the Eighteenth Constitutional Amendment. 

The case of Rhode Island ct al. vs. A. Mitchell Palmer, 
Attorney General, decided by the United States Supreme 
Court on June 7, 1920, which appellant cites as an author¬ 
ity in support of his contention that the Sheppard Law was 
invalidated by the Eighteenth Amendment, and that prose¬ 
cution could not thereafter be maintained on an information, 
even though it was filed on December 20, 1918, long before 
the amendment was enacted, certainly does not hold or even 
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indicate that the Sheppard Law was never valid. The word 
“repeals’’ could not be used, for it would not be proper to 
say that a constitutional amendment repeals “every legisla¬ 
tive act—whether by Congress, by a State legislature, or by 
a territorial assembly—which authorizes or sanctions what 
the amendment prohibits.’’ The word “invalidates” is the 
proper word and the Supreme Court simply said and meant 
that when the Eighteenth Amendment became effective all 
laws which authorized or sanctioned what the amendment 


prohibited became then invalid—not that they never were 
valid—not that the Sheppard Law or any part thereof was 
always invalid, but so much thereof as authorized or sane- 
tinned what the Eighteenth Amendment prohibited then 
became invalid. 


Section 23 of the Sheppard Law provides “that if for 
any reason any one section, paragraph, provision, clause, or 
part of this act shall be held unconstitutional or invalid, 
that fact shall not affect or destroy any other section, para¬ 
graph, provision, clause, or part of the act not in and of itself 
invalid, but the remaining parts of sections shall be enforced 
without regard to that so invalidated.” 

Section 35 of the National Prohibition Law, known as 
the Volstead Act, 41 Stat. at L., —, chap. 83, Acts 66th 
Cong., 1st Sess., which was adopted to enforce and carry out 
the amendment, provides: 


“All provisions of law that are inconsistent with 
this Act are repealed only to the extent of such in¬ 
consistency and the regulations herein provided for 
the manufacture or traffic in intoxicating liquor shall 
be construed as in .addition to existing laws.” 


Section 1, of the Sheppard Law, with the violation of 
which the defendant is charged, does not authorize or sanc¬ 
tion that which the Eighteenth Amendment prohibited, and 
it necessarily follows, therefore, that the Supreme Court did 
not hold that this section was invalidated by the Eighteenth 
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Amendment. Furthermore the act of October 28, 1919, 
commonly known as the “War Prohibition Act,*’ repealed 
the first section of the Sheppard Law. It therefore follows 
that there could be a prosecution upon this information sub¬ 
sequent to the enactment of the Eighteenth Amendment. 

II. 

• 

The demurrer most surely should not have been sustained. 

because the party to whom the alleged sale was made is not 

named. Every element of the offense was set forth in the 
* 

information and if the defendant desired more specific in¬ 
formation he could have moved for a bill of particulars. In 
the (went of an acquittal upon the information at bar, and 
the filing of a second information for the same offense, the 
appellant could plead “former jeopardy" and could intro¬ 
duce parole evidence to show the identity of the two offenses. 
This proposition was so stated in the case of Dunbar vs. 
U. S., 156 U. S., p. 185 (39 L. Ed., p. 390). 

III. 

T1 le punishment prescribed for the violation of section 
1 of the Sheppard Law is a fine and imprisonment in the 
District jail or workhouse for a period of not less than 30 
days nor more than one year. The crime charged against 
the defendant is not an infamous crime. Ex parte James 
S. Wilson, 114 L T . S., pp. 417-429 (29 L. Ed., p. 89), and 
Mackin vs. U. S., pp. 348-355 (.29 Law. Ed., 909). Act 
of June 17, 1870, chap. 133, sec. 1, 16 Stat. at L., 153; R. 
S. I). C., sec. 1049, confers upon the Police Court of the 
District of Columbia “original and exclusive jurisdiction of 
all offenses against the United States, committed in the Dis¬ 
trict, not deemed capital or otherwise infamous crimes— 
that is to say, of all simple assaults and batteries and all 




5 


other misdemeanors not punishable by imprisonment in the 
penitentiary.” The crime charged against the defendant 
is merely punishable by imprisonment in the jail or work- 
house. is clearly a misdemeanor, and the police court has 
jurisdiction of the offense. The case of Wong Wing vs. 
V. S., 163 U. S., pp. 233-234 (41 Law. Ed., p. 142), cited 
by appellant, only decides that legislation subjecting persons 
to imprisonment at hard labor must provide for a trial by 
jury. This is good law and is not in dispute in this case. 


Third Assignment of Error. 

Admission and Exclusion of Evidence. 


The ease of Whiting vs. V. 8., decided by this court Feb¬ 
ruary 2. 1920, 263 Fed., p. 477, is cited bv appellant as 
air authority in this case. In that ease the admissibility of 
liquor being received in evidence was not passed upon, but 
the judgment of the lower court was reversed solely on the 
ground that the instructions of the court were prejudicial 


to the defendant, and that case is hardly an authority on 
any question here presented. Here the liquor was admitted 
in evidence to show the source of supply and to show that 
the defendant did in fact have a supply of liquor from 
which he could have taken that which he sold. The search 
of defendant's place of business, his garage, and his auto¬ 
mobile without a search warrant was not in violation of law. 
His place of business was entered by implied invitation ex¬ 
tended to the general public, his garage was entered by 
special invitation, and both searches were made in appel¬ 
lant's actual presence. This case is greatly different from 
the case of Weeks vs. U. S., 232 U. S., p. 380. There, prior 
to defendant’s arrest, his room was entered, without a search 
warrant and without being admitted by any one, and certain 
papers were taken. In the Weeks case, supra at page 392, 


the court says: 
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“What, then, is the present case? * * * It is 
not an assertion of the right on the part of the Gov¬ 
ernment, always recognized under English and 
American law, to search the person of the accused 
when legally arrested to discover and seize the fruits 
or evidence of crime. * * * Nor is it the case 

of burglars' tools or other proofs of guilt found upon 
his arrest within the control of the accused. The 
case in the aspect in which we are dealing with it 
involves the right of the Government in a criminal 
prosecution to retain for the purpose of evidence the 
letters and correspondence of the accused, seized in 
his house in his absence and without his authority, 
by a United States marshal holding no warrant for 
his arrest and none for the search of his premises.*’ 

The Weeks case differs from this case, first, in the nature 
of the articles taken; second, in the use to which the articles 
taken might be put. and. third, in the circumstances under 
which they were seized. In this case the liquor which was 
received in evidence is contra! and and is susceptible of use 
not only as evidence, but also may be subject to condemna¬ 
tion. The fact that the officer made the search and seizure 
without a search warrant does not brand the transaction as 
illegal if the appellant acquiesced in it. This proposition 
of law is laid down in the case of MeClurg vs. Brenton, 123 
Iowa, 368; 65 L. II. A., 519. 

There is evidence to the effect that Mackall came out 
of appellant's place of business and had in his possession a 
half pint of whiskey (Record, p. 13); that some whiskey 
was found in appellant’s place of business (Record, p. 11); 
that the appellant admitted he had some in his garage (Rec¬ 
ord, p. 11); that whiskey was taken from the appellant 
(Record, p. 11) : that the whiskey had been put in a vault, 
sealed up, and wired; that the contents of the bottles smelled 
of whiskey (Record, p. 12); that some whiskey was taken 
from a machine on lSVs street (Record, p. 14); that Mackall 
asked the appellant for whiskey and was given a half pint 
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of liquor (Record, p. 15) ; that appellant had brought suit 
in the Supreme Court of the District of Columbia to recover 
back the whiskey taken from his home (Record, p. 18); 
that appellant admitted he had 9 quarts of whiskey in his 
machine which he had brought from his home down town, 
and the police reported that they only found 4 quarts in 
his machine (Record, p. 18). 

The foregoing was sufficient evidence that the bottles con¬ 
tained alcoholic liquor to warrant the court in receiving the 
bottles in evidence, so that the jury could examine and pass 
upon the character of the contents. 

Witness Burke stated that subsequently to depositing the 
whiskey at No. 1 station he had charge of the keys for some 
time; that after he left the precinct no one man had been 
detailed to take charge of the liquor (Record, p. 14); that 
witness M aekall recognized one bottle by the fact that his 
name was on same (Record, p. 15). Witness Bean stated 
that the four bottles of liquor which Officer Mansfield 
brought into the place were kept in a cell at No. 1 precinct 
(Record, p. 12). Witness Mansfield stated that the bottles 
looked like the bottles which were taken from the machine 
(Record, p. 15); that witness Bean designated three bottles 
of whiskey which he testified were gotten from appellant's 
place, put into a satchel, and were put into a cell at No. 1 
precinct (Record, p. 12). 

It is submitted that the foregoing sufficiently connects up 
the bottles offered in evidence with those gotten from appel¬ 
lant to warrant the court in receiving them in evidence. 

Fourth and Fifth Assignments of Error. 

i 

i 

The eighteen instructions requested by appellant may be 
divided into four groups: 

1st group includes numbers 1, 9, 10, and 15, which relate 
to instructions on presumption of innocence. 
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2d group includes numbers 2, 3, 4, 5, 6, 7, 8. 12, 13, 
and 14. which relate to instructions on reasonable doubt. 


3d group includes numbers 16 and 17, which relate to 
instructions on the testimony of an accomplice. 

4th group includes number 18, which requested a directed 
verdict. 

t 

It is a settled proposition of law that there is no error 
in refusing to give a correct charge precisely as requested, 
provided the instructions actually given fairly cover and 
include the instructions asked. This proposition is sup¬ 
ported by the following cases: 

Flanders vs. Tweed, 83 U. S., 16 Wall., 504-522 (21 
Law. Ed., 389), citing Mills vs. Smith, 8 Wall., 27. 

Ayers vs. Watson, 173 U. S., 584-604 (34 Law. Ed., 
*803). 

Grand Trunk Railway Co. vs. Ives, 144 U. S., 408- 
434 (36 Law. Ed., 485). 

Coffin vs. U. S., 162 U. S., 664-687 (40 Law. Ed., 
1109). 


In the case of Prince vs. State, 100 Ala., 144, cited by 
appellant, the court stated, p. 146: 

“Courts should avoid as far as possible the singling 
out and unduly emphasizing any one or more facts 
in their instructions to the jury. The court properly 
refused a charge which instructed the jury, ‘If there 
is a probable doubt of the guilt of the defendant, the 
jury must acquit.’ " 

,! 

We believe, with the two preceding general propositions 
in mind, that the court’s instructions to the jury thoroughly 
covered the law relating to reasonable doubt and presump¬ 
tion of innocence, and that the court did not err in refusing 
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to grant instructions numbers 1 to 15, both inclusive. The 
instructions given by the court are very similar to those ap¬ 
proved in the case of Agnew vs. U. S., 165 U. S., 36-57 (41 
Law. Ed., p. 624). 

It is not error for a court to refuse to give an instruction 
upon a point, though it be a correct statement of the law, 
when the point is not involved in issue and upon which no 
evidence has been given. This is supported by the case of 
Thorwegan vs. King, 111 U. S., 549-556 (28 Law. Ed., 
514). As there was no evidence from which the jury could 
find Mackall to be an accomplice, the court did not err in 
refusing to grant instructions 16 and 17. 

The case was properly submitted to the jury, and the 
court did not err in refusing to grant the 18th instruction 
requested by appellant. 

Respectfully submitted, 

FRANCIS H. STEPHENS, 

F. W. HILL, Jr., 

Attorneys for Appellee. 
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